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Preface

Appeals 2018
Second edition

Getting the Deal Through is delighted to publish the second edition
of Appeals, which is available in print, as an e-book, and online at
www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes new chapters on Austria and Switzerland.

Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to the contributing editors,
Mark A Perry and Perlette Michéle Jura of Gibson Dunn & Crutcher LLP,
for their continued assistance with this volume.

GETTING THE /§<
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London
June 2018

www.gettingthedealthrough.com
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BULGARIA

Stoeva, Tchompalov & Znepolski Attorney Partnership

Bulgaria

Vania Todorova

Stoeva, Tchompalov & Znepolski Attorney Partnership

1 Outline and explain the general structure of your country’s
court system as it relates to the commercial appellate process.

The main piece of legislation that regulates civil and commercial litiga-
tion is the Bulgarian Civil Procedure Code, effective as of 1 March 2008
(the CPC).

The competent court of appeal may either be the district or the
appellate court, depending on which court heard the case at first
instance. Where the regional court acted as first instance (eg, monetary
claims under approximately €12,500), appeals shall be lodged with the
district court; where the district court acted as court of first instance
(eg, monetary claims above €12,500), its decisions may be appealed
before the appellate court.

Where a commercial case is heard by the regional court as first
instance, the general civil litigation procedure would apply to both trial
and appeal instances.

The CPC sets forth a special ‘commercial disputes procedure’
applicable to commercial cases heard by the district court as first
instance, and the appellate court as court of appeal. Within the scope
of this procedure fall disputes arising out of or related to:

commercial deals;

membership in companies;

registration of circumstances in the commercial registry;

privatisation agreements;

public procurement contracts; and

unfair competition, abuse of monopoly or dominant position, etc.

The main specifics of this procedure include:
dual bilateral exchange of written statements of claim and
responses between the plaintiff and respondent (as opposed to a
one-stage exchange in the general civil litigation);
preclusion of procedural rights at earlier stages, compared with the
general civil litigation;
the authority of the court to issue a decision without schedul-
ing open hearings, if all evidence is written and collected within
the bilateral exchange phase, or if explicitly requested by both
parties; and
shorter terms for exercise of some rights compared to the general
civil litigation.

Decisions of courts of appeal (both district and appellate courts and
irrespective of the applicable procedure: general or special commer-
cial disputes procedure) may be further appealed before the Supreme
Court of Cassation.

2 Arethere appellate courts that hear only civil matters?

General civil courts acting as second instance are competent to hear
both civil and commercial matters. For higher professional specialisa-
tion, courts usually have internal departments consisting of judges who
hear commercial matters only.

3 Areappeals from administrative tribunals handled in the
same way as appeals from trial courts?

Administrative courts do not hear civil and commercial litigation.

18

4 Isthere a separate appellate bar or other requirement for
attorneys to be admitted before appellate courts?

There is no separate appellate bar. Yet, Bulgarian law differentiates
between junior attorneys (attorneys of less than two years’ professional
experience) and attorneys. Junior attorneys may individually represent
their clients if the case is under the jurisdiction of the regional and dis-
trict court, as first and second instance, respectively. Where a district
court acts as a court of first instance on a case, junior attorneys may
only represent clients together with an attorney. This rule applies to a
subsequent appeals as well.

5 Ifseparate jurisdictions exist for particular territorial
subdivisions or subject matters, explain their main
differences as to commercial appeals.

For practical reasons, Bulgaria is divided into 28 judicial subdivisions
(where the 28 district courts are seated) and five appellate subdivisions
(where the five appellate courts are seated). The district or appellate
court in the territorial subdivision of the first-instance court on the case
hears the appeal.

6 What are the deadlines for filing an appeal in a commercial
matter?

The general rule is that an appeal may be filed within two weeks as of
the date of reception of the first-instance decision.

If the party was prevented from submitting the appeal by signifi-
cant objective reasons that the party could not overcome, the court
might allow renewal of an already expired term.

Where only one of the parties appealed the first-instance deci-
sion, the non-appealing party may submit a counter-appeal within the
term for response to the initial appeal. The counter-appeal shall not be
heard, however, if the initial appeal is withdrawn by the appellant or
returned by the court as non-admissible.

Where multiple persons participated as plaintiffs or respondents
in the first instance, each of them may join the appeal submitted by
another of his or her co-plaintiffs or co-respondents, no later than the
first hearing before the court of appeal. Necessary co-parties of an
appellant are admitted by the court of appeal ex officio.

Where the decision was pronounced in a commercial dispute pro-
cedure without open hearings being conducted, the term for its appeal
starts as of the indicated date for its announcement.

7 What are the key steps a litigant must take to commence an
appeal?

In order to commence an appeal, a litigant should file a statement of
appeal with the court of first instance within the prescribed term.

8 Howisthe documentation for appeals prepared?

The appellant shall prepare the statement of appeal accompanied by
all new written evidence and identifying any new evidence that the
appellant desires to be collected by the court of appeal. After receiving
the statement of appeal, the court of first instance provides copies of
it to the other litigants, who have two weeks to submit their response
to the appeal. Once exchange of statements of appeal and responses is
finished by the first instance, the latter transmits the record of the case
to the court of appeal.
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9 Incommercial matters, may litigants appeal by right or is
appellate review discretionary?

Litigants may appeal by right. The general limitation is that the party
shall possess justified interest to appeal (ie, a party may only appeal
the part of the decision that is unfavourable for it (or the decision in its
entirety, as the case may be)). A party may not appeal only the reason-
ing of the judgment if the resolution on the case’s merits is favourable
forit.

10 Can litigants appeal any ruling from a trial court, or are they
limited to appealing only final judgments?

Apart from final judgments, parties may also appeal rulings that hin-
der the development of the case or are explicitly determined by the
law as appealable. The first category includes rulings for a temporary
halt of procedure or for its termination. Rulings dismissing requests for
admission of a third party to participate in the case or for preliminary
collection of evidence fall within the second category.

11 Inatypical commercial dispute, must a litigant post a bond or
provide security to appeal a trial court decision?

Appellants are required to pay a state fee in advance for the appeal
hearing. The fee amounts to 2 per cent of the monetary evaluation of
the appealed part of the decision (eg, if the adjudication of €30,000
is being appealed, then the state fee would be €600). The fee is pay-
able in advance before lodging the statement of appeal. Appellants are
further required to deposit expenses for collection of evidence they
required to the bank account of the court.

Indigent persons may be released by the court from the obliga-
tion to pay state fees and court expenses. They cannot, however, be
released from the liability to reimburse the expenses of the counter-
party in the event they lose the case.

12 Are there special provisions for interlocutory appeals?

There are special provisions for appeals against appealable rulings
(see question 10). The term for partial appeals is one week as of deliv-
ery of the ruling to the party. The counterparty may submit its response
within one week as of reception of the partial appeal. The appeal and
response are then sent to the court of second instance by the court that
issued the ruling appealed.

As a principle, the court of second instance hears partial appeals
in a closed hearing. It may gather evidence if it finds it necessary. This
court’s resolution is obligatory for the court that issued the reviewed
ruling. In certain cases, the rulings of the courts of second instance
might be further appealed before the Supreme Court of Cassation.

Partial appeals do not stay the execution of the appealed rulings,
unless otherwise explicitly provided for under the law, or ordered by
the court hearing.

The general appeals procedure applies subsidiarily.

13 Are there special rules relating to injunctions or stays,
whether entered in the trial court or on appeal?

Where the claimant believes the enforcement of his or her right might
become impossible or very difficult while the case is pending, the claim-
ant may request that judicial security measures be imposed against
the defendant. Such measures may include freezing bank accounts,
distraint of chattels or real estate of the defendant, or any other appro-
priate measure in the court’s view. The CPC sets forth requirements on
the admissibility of such requests. Security measures may be allowed
while the case is pending before the first and appellate instances. The
defendant may lodge a partial appeal of the measures imposed, but this
would not stay the enforcement of the measures or the conduct of the
main proceedings. Partial appeals are usually heard in closed hearings.
Counterparties are provided with a term for response before the appeal
be reviewed.

As far as stays are concerned, a case may be stayed by both first and
appellate instances on the grounds explicitly listed in the CPC. Stays
are appealable with a partial appeal. Where the stay was ordered by the
court of first instance and the court of appeal confirmed it, it may be
further appealed before the Supreme Court of Cassation.

www.gettingthedealthrough.com

Update and trends

The Supreme Court of Cassation opened two new interpreta-
tive cases that are relevant to the second-instance procedures on
partial appeals.

Interpretative Case No. 6/2017 shall interpret whether courts of
appeal shall, ex officio, review the law and facts in regard to partial
appeals claiming incorrectness of appealable rulings, or its powers
shall be limited to the specific complaints made by the appellant in
his or her statement of partial appeal.

Interpretative Case No. 2/2018 shall provide instructions
whether a ruling of an appellate court that confirms a district court
ruling hindering the development of the case may be appealed
before the Supreme Court of Cassation.

14 Ifalitigant files an appeal in a commercial dispute, does it
stay enforcement of the trial court judgment?

In general, an appeal stays the enforcement of the trial court judgment.
The plaintiff may request preliminary enforcement where specific
statutory requirements are met. Such requests are not usual in commer-
cial litigation, plaintiffs prefer to request judicial security measures. If
allowed, preliminary enforcement may be stayed by the counterparty
by depositing a due security. Where the first-instance decision is over-
ruled by the court of appeal, the latter would issue a reverse writ of
execution for the return of all amounts or objects collected in the pre-
liminary enforcement.

Preliminary enforcement may not be allowed against governmen-
tal institutions or certain state medicinal institutions.

15 Onan appeal from a commercial dispute, may the first-level
appellate court consider the facts and law anew, or is its
power to review limited?

The appellate court ex officio reviews the validity of the first-instance
decision in its entirety and its admissibility with regard to the
part appealed.

With a view to the correctness of the decision (ie, correct estab-
lishment of relevant facts, correct application of substantive and
procedural law) the court of appeal is limited to the complaints raised
in the appeal. Within these limits, the court of appeal considers the
facts and law.

As an exception, the court of appeal may ex officio apply manda-
tory substantive law rules (item 1, Interpretative Decision No. 1/2013
dated 9 December 2013, issued by the Supreme Court of Cassation on
Interpretative Case No. 1/2013).

16 Ifaparty is dissatisfied with the outcome of the first-level
appeal, is further appeal possible?

Parties dissatisfied with the outcome of the firstlevel appeal may further
appeal the appellate decision before the Supreme Court of Cassation.

Cassation appeal is subject to two limitations.

First, the case meets the formal criteria for minimum monetary
evaluation of the claim.

Second, cassation appeal, even if admissible, is discretionary. The
Supreme Court of Cassation is entitled to select the cassation appeals
that it will hear and resolve, applying criteria provided under the CPC.

Discretionary revision was modified with amendments to the CPC,
effective as of 31 October 2017. The Supreme Court of Cassation shall
admit cassation appeals if the second instance decision is probably
invalid or inadmissible or is obviously incorrect. The new provision
shall apply only to cassation appeals submitted after 31 October 2017.

The Supreme Court of Cassation is typically a court on correct
application of law. It is also competent to establish, on the basis of the
evidence already gathered, a factual background different from the one
described in the appellate decision.

17 How long do appeals typically take from application to appeal
to a final decision?

In recent years, the process has taken between 12 and 18 months.
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18 What is the briefing and argument process like in a typical
commercial appeal?

Appellants are required to state all complaints they have against the
first-instance decision in their statement of appeal. Such complaints
may refer to incorrect establishment of relevant facts, incorrect appli-
cation of substantive law or significant procedural infringements made
by the first instance. Appeals usually contain the appellant’s view on
the facts that should be considered established or the correct interpre-
tation and application of laws.

After the collection of evidence phase is closed, the parties are
allowed to provide their legal arguments to the court. These would
typically be presented as written observations. Where the case is heard
under the commercial disputes procedure, the parties may be allowed
by the court to present counter-arguments to the arguments of their
adversary’s written observations.

19 Are appeals limited to the evidentiary record that was before
the trial court, or can new evidence be introduced on appeal?

In general, the evidentiary record is limited to the one before the
trial court.

As an exception, the CPC allows the parties to indicate newly
discovered facts and new evidence before the court of appeal. Such
exceptions are based on two rules. First, the party making the request
shall bring it before the court of appeal with the first procedural motion
possible (ie, the statement of appeal, if the fact was discovered after the
issuance of the first-instance decision, or by the end of the collection
of evidence phase in appellate proceedings, if the fact was discovered
after the term for submission of the appeal). Second, the request shall
state the exact objective reasons that prevented the party from indi-
cating these facts or pieces of evidence within the earlier stages of
the process.

Requests for establishment of newly occurred facts (together with
the respective evidentiary requests) shall be brought to the court of
appeal as soon as such facts may occur.

Parties may also require the gathering of new evidence by the court
of appeal that was not admitted by the trial court because of incorrect
interpretation of procedural law.

The court of appeal may be of the opinion that the substantive-law
qualification of the claim provided by the trial court was incorrect and
as a result, the parties were given incorrect instructions with regard to
the facts that need to be proven. In such cases, the court of appeal shall
ex officio guarantee the application of mandatory substantive rules
by giving instructions to the parties on the facts that should be estab-
lished by them and for the necessity of collection of evidence in this
regard (item 1, Interpretative Decision No. 1/2013 dated 9 December
2013, issued by the Supreme Court of Cassation on Interpretative Case
No. 1/2013).

Bulgarian law does not limit or exclude certain forms of evidence
as non-admissible before the court of appeal. Parties may present or
request collection of written documents, material objects or expert wit-
ness statements, interrogation of witnesses, etc. The general rules on
admissibility of different forms of evidence apply.

20 Iflitigants uncover new evidence of wrongdoing that they
believe altered the outcome of a trial court judgment, can
they introduce this evidence on appeal?

Yes. If they can prove before the court of appeal that the evidence was
uncovered after the case was resolved by the trial court, that is, they
can provide objective reasons why they were unable to introduce this
evidence before the trial court.

21 May parties raise new legal arguments on appeal?

The parties may raise new legal arguments with regard to newly
occurred or newly discovered facts and their relevance for the merits
of the claim.

If the special commercial disputes procedure applies, an objection
for a set-off against the claim may be introduced for the first time in the
appellate stage, provided that the receivables of the party requesting
the set-off were confirmed with an effective judicial decision or execu-
tion order.

22 What are the rules regarding attorneys’ fees and costs on
appeal?

The party for which the appellate decision is unfavourable reimburses
the expenses made by the successful party (eg, state and attorney fees,
translation expenses and expenses for gathering of evidence).

23 Can parties enter into a settlement agreement to vacate the
trial court judgment after an appeal has been taken?

If the parties notify the court that they have reached an out-of-court
settlement after the case has been resolved but before the decision
comes into effect, the court shall invalidate the decision and terminate
the case.

24 Are there any limits on settlement once an appeal has been
taken?

Parties may enter into a court settlement as long as its subject matter
has not been resolved with a binding judicial decision. Court settle-
ments are made before the court, which should explicitly approve them
and prepare written minutes reflecting the contents of the settlement.
The court settlement minutes should be signed by the parties and the
court.

25 May third parties fund appeals?
This matter is not explicitly regulated by the CPC.

26 Iflitigation funding is permitted in an appeal, must funding
sources be disclosed to the court or other parties to the
litigation?

This matter is also not explicitly regulated by the CPC. It should be

noted, however, that parties may only be adjudicated court expenses

that they prove to have made personally. In this regard, where it is clear
from the payment document that the expense was actually incurred by

Attarney Partnership
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a third party, the litigant may not expect its adjudication, neither in the
litigant’s nor the third party’s favour.

27 Must appellate courts in your country write decisions
explaining their rulings? Can the courts designate the
precedential effect of their decisions?

Courts of appeal are required to explain their rulings. Where the court
of appeal confirms the first-instance decision, it may also refer to its
motives but in all cases is required to provide its own motives on the
merits of the appeal.

28 Will the appellate courts in your country consider
submissions from non-parties?

No. Submission from non-parties would not be considered.

www.gettingthedealthrough.com

29 What are the ordinary forms of relief that can be rendered by
an appellate court in a civil dispute?

Where the court of appeal orders a decision on the merits of the claim,
it has the same powers as the court of first instance. The exact form
of relief depends on the type of claim submitted by the plaintiff. If the
plaintiff sought the establishment of facts or rights with regard to the
defendant, the court may establish such facts or rights to be present with
adeclaratory decision. Where the plaintiff sought that the defendant be
sentenced for specific performance or to compensate the plaintiff for
damage caused, the court may order the defendant to do or to refrain
from doing something, or to award the compensation sought by the
plaintiff. If the plaintiff sought that the court orders certain change in
the legal relationship between the plaintiff and defendant (eg, rescind
a contract for purchase of real estate or declare final a preliminary
contract between the parties), then the judicial decision would have
constitutive effect by introducing the respective change.
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